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Q. What’s the most frequent mistake you see people make when it comes to saving? 
A. They have the sin of good intentions: ‘I know I can, and I know I will,’ but they never do. That’s why we have a negative 

savings rate in the country for the first time since the Great Depression. That’s why 401(k)s have reduced contributions 
because people are not planning for the future. It’s very hard to have that discipline by yourself.

Q. What’s the best way for families to continue to save for retirement through tough economic times? 
A. We’ve just done a proprietary study of middle America, and we find that people who consistently save money 
— no matter how much — are more confident and feel less stretched. People who control their short-term debt 
also feel confident and less stretched. People who have a financial plan with a financial planner have a savings-
to-debt ratio 3.2 times greater than those without a plan. Those that have a higher savings-to-debt ratio are 

more buoyant. We find that those who save, no matter their income level, feel pretty confident.

Q. Why is there a connection between savings and emotional well-being? 
A. I think it is, at its essence, part of the overall psychological profile people have. 

It starts with security: ‘I need money to take care of the things I need. Then it 
allows me to get luxuries and a better lifestyle.’ And then it allows people 

to plan for future finances. The last one really gets to the purpose-of-life 
question. Money is a conduit; it’s not the end-all, but people can be terribly 
unhappy without it.
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we’re working with a company, the better 
we can get to know them.”

‘Soul of the organization’
For Adea Inc., an information technol-

ogy consulting firm, the relationship with 
Consulttus has been building for nine 
years. Consulttus has provided services for 
Adea throughout its growth from $7 mil-
lion in annual revenue to $150 million. 

Abid Abedi, chairman of  Adea, de-
scribes LaMunion as an integral part of  
the organization.

“Howard really works as part of  the 
team and understands the company from 
the inside out, relative to big PR firms that 

don’t get to the soul 
of  the organiza-
tion,” Abedi says.

The strategy 
has been critical 
in building the 
business: Every 
Consulttus client 
has been referred 
to the company by 
another. The firm 
doesn’t even have a 
marketing program 
of  its own, yet it has 
prospered. 

New clients in-
clude CrimeReports-
Live.com, which 
produces real-time 
online mapping of  
crimes reported in a 
particular area.

LaMunion expects 
within the next 
three years to see 
a big jump in the 
number of  special-
ists it employs, due 
to the increasing 

number of  retiring baby boomers looking 
for part-time, semi-retirment work.

This fall,Consulttus hopes add consult-
ing to its list of  services, and LaMunion 
plans to fill the new positions with retiring 
baby boomers.

“Once we go into a company and get the 
marketing squared away, some companies 
come back to us and seek our (opera-
tions) advice, because everything is 
tied to marketing,” he says.

The company’s annual revenue 
generally falls between $1.1 million 
and $1.3 million, and that’s just fine, 
LaMunion says. He prefers to build 
relationships and deliver the same 
excellent services he’s known for 
than focus on rapid growth. 

“We could probably be larger, 
but we really like being small,” 
he says. “It’s a lifestyle thing.”

A lifestyle that keeps him 
armed, dangerous and living his 
dream.
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As you may have read, the U.S. 
Supreme Court just increased the 
cost and burden on employers to 
defend age discrimination cases. 
Today’s question: What does this 

mean in practical terms for local compa-
nies?

On June 19, the Court’s Knolls Atomic 
Power decision held that when older 
workers are disproportionately impacted 
by an adverse employment decision, the 
employer now bears the burden to prove 
a reasonable factor other than age for the 
company’s actions. The reasoning and 
result come as no real surprise — but the 
decision closes an evidentiary loophole in 
the employer defense arsenal. 

Like it or not, companies now need to 
take even greater pains to document ter-
mination decisions to protect against the 
threat of  future litigation.

The Age Discrimination in Employment 
Act of  1967, or ADEA, was enacted out of  
concern that older workers were being 
deprived of  employment opportunities 
as a result of  inaccurate stereotypes. At 
a high level, the ADEA — which applies 
to companies with 20 or more employees, 
and protects employees and job-seekers 40 
and older — prohibits age-based discrimi-
nation in any hiring, firing, promotion, 
layoff, compensation, benefits, job as-
signments and training. It also prohibits 
retaliation against employees for opposing 
discriminatory practices or for filing or 
participating in an ADEA proceeding.

The ADEA prohibits intentional 
discrimination based upon age, which is 
known as “disparate treatment.”  In 2005, 
the U.S. Supreme Court expanded the 
scope of  the ADEA to also apply to “dis-
parate impact” cases. Under these cases, 
a worker only needs to show that employ-
ment policies or practices that appear to be 
neutral at face value had a disproportion-
ately adverse impact on older employees. 
These are troublesome cases for employers 
because of  the myriad of  innocent causes 
that may lead to statistical imbalances. 

Age discrimination 
prohibitions are, how-
ever, subject to certain 
exceptions. These ex-

ceptions include cases where age is a bona 
fide occupational qualification, known as a 
BFOQ, reasonably necessary to the normal 
operation of  the particular business, and 
where the decision is based on reasonable 
factors other than age.

Under prior law, it was the employee’s 
burden to prove that the employer’s rea-
sonable factors other than age justification 
was unreasonable. Under BFOQ cases, 
however, it was the employer’s burden to 
prove the defense. The net effect of  this 
discrepancy was to place a high burden on 
the plaintiff  in RFOA cases to prove the 
unreasonable nature of  the employer’s 
position. 

Shifting the standard
Last week, the Knolls Court, in a 7-1 

ruling, said that when older workers are 
disproportionately impacted by an employ-
ment decision, the employer now bears 
the burden of  proving that there was a 
reasonable explanation other than age for 
the company’s action. The basis for this de-
cision was a matter of  legislative construc-
tion and consistency. The Court reviewed 
the text and structure of  the ADEA and 
found it impossible to imagine that the 
RFOA clause worked differently from the 
BFOQ clause next to it.

Whether this decision will encourage 
preemptive suits or will provide incentive 
to plaintiffs with marginal cases to file 
in court remains to be seen. There is no 
denying, however, that requiring employ-
ers to persuade juries that their choices 
are reasonable will make it harder and 
costlier to defend these types of  cases. 

Without question, forward-looking employ-
ers should review and modify as necessary 
their framework for analyzing employ-
ment decisions and their record-keeping 
practices in light of  this decision.

What should companies do? First and 
foremost, incur the time and trouble to 
have a second set of  eyes review any 
adverse employment decision before it is 
announced. In fact, if  the decision impacts 
more than one employee, you should con-
sider a third set.

Ask yourself, what is the impact on 
employees over 40? Is it disproportionate? 
If  so, why? Is there a solid, supportable 
business reason for the decision? 

The more reasonable the employer’s 
“factor other than age” is, the shorter the 
step to prove the merits of  its defense.  

The Knolls Atomic Power decision 
should send a reminder to employers to 
carefully consider and review its employ-
ment decisions. Forewarned is forearmed.  

PALTER is a trial lawyer and managing member of Riney 
Palter, PLLC. He can be reached at jtpalter@rineypalter.com.

ON THE DEFENSIVE
Employers face added burdens due to recent U. S. Supreme Court ruling 

that closes age-discrimination loophole  
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Scott Spiker, 52, has built his career making sure people have the finances to control their destiny and fund their 
dreams. This has ranged from mapping out corporate-service functions, including retirement and investment 
advice at Dain Rauscher, to creating health savings accounts at Destiny Health as president and CEO. Today, as 
CEO of First Command Financial Services, Spiker is focused on helping military personnel and other middle-
America families — those with a household income of $50,000 or more per year — pay down their debt and 
save for retirement. This, he says, gives them better overall confidence and the means to achieve their lifetime 
goals. Spiker was interviewed by staff writer Shashana Pearson-Hormillosa.
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SKEETER HAGLER

P R A C T I C E  P O I N T S
Ask first, then shoot: Review adverse 
employment decisions before acting upon 
them.

Examine the demographic impact of the 
decision:

 • What’s the impact on the employee or on 
all employees over 40?
• If the impact is disproportionate, ask why.
• What is the business reason? Is it accurate, 
reasonable and supportable?  

Record the business basis for the deci-
sion, and maintain the records for an 
appropriate amount of time:
• Keep all personnel records for one year
• Retain payroll records for three years

In termination cases, consider making 
severance payments in exchange for ADEA 
release agreements — and have counsel 
review these agreements. 

'Howard really 
works as part 

of the team 
and understands 

the company 
from the inside 
out, relative to 

big PR firms 
that don’t get to 

the soul of the 
organization'

 Abid Abedi
Adea
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